
 

Optimus Risk Services - 3862 Grove Road - Gibsonia, PA - 15044 - Phone: 724.444.4580- Fax: 724.444.4581 - Website: optimusrisk.com 

 

 

Loss Control Insights 
Moonlighting and Law Enforcement 

 
When is a law enforcement officer not a law enforcement officer? If the question was a setup for a joke, the answer 
would be something simple with a humorous twist. In real life, however, different courts have come up with varying 
answers to this very serious question – and for law enforcement agencies that need to understand their exposure 
to risk and liability, the end result is no laughing matter. 

The following offers suggestions on setting up policies to help agencies manage and minimize their risk when 
allowing officers to moonlight. 

Black and white vs. gray 
Most law enforcement agencies are inclined to allow officers to work outside of their normal duties. It allows 
officers to earn extra money, an opportunity that can play a role in attracting and retaining the best employees. In 
addition, moonlighting can help raise the visibility of law enforcement within the community and contribute to 
overall anti-crime efforts. 

However, moonlighting also carries risk for agencies. For example, if an off-duty policeman takes a job providing 
security at a mall and apprehends a robbery suspect, is he acting as a private employee or an officer of the law? 
If he is injured in a struggle with the suspect, is his workers compensation claim against the mall that is paying 
him or the law enforcement agency that gives him the authority to make arrests? If the suspect is injured and 
claims excessive force, is the mall or the agency facing a liability case? 

The answers are not black and white because courts have not reached consistent conclusions when considering 
similar cases. Some judges see all enforcement actions by a police officer, both on duty and off, as falling “under 
the color of law.” Others may look at whether the officer identifies himself as a policeman or uses agency 
equipment during the apprehension. Still others may weigh the police department’s moonlighting policies to reach 
a decision. 

With so many gray areas in play, the smart path is for law enforcement agencies to create strong policies that 
address issues in a comprehensive manner. 

Moonlighting vs. extra duty 

The first step in creating an effective policy is to define moonlighting, making the distinction clear between off-
duty employment and on-duty extra assignments. Both overtime shifts and work that is performed under a contract 
that the law enforcement agency has engaged in (such as providing security to a school district under a special 
agreement) are NOT moonlighting. These are simply extra duty. 

Moonlighting is taking on extra work, either for a second employer or for customers if the officer establishes his 
or her own business. This includes providing consulting services, working shifts as a security guard, and offering 
training. 

There is no gray area for the courts when an agency restricts officers to only taking on extra duties where the law 
enforcement agency clearly remains the employer. However, some agencies may not choose to take on the 
administrative burden of contract work, and they may be reluctant to bar officers from outside work. In that case, 
moonlighting policies may become critical evidence in establishing liability. 

Managing key risks 

Law enforcement agencies may wish to consider a number of issues in their moonlighting policy: 

• Types of outside work allowed. An officer who moonlights as a bouncer at a nightclub not only projects an 
image a law enforcement agency may wish to avoid, but he also may find himself with a conflict of interest 
if his normal work routine crosses paths with the business that employs him. By requiring officers to obtain 
a signed clearance from the law enforcement agency before accepting an outside job, an agency has the 
opportunity to consider conflicts of interest and situations that may embarrass the agency. Agencies may 
wish to restrict jobs that bring officers in contact with bars, gambling establishments, debt collection 
agencies and divorce cases. 

• Prohibition on use of agency assets. Agencies should have clear policies that forbid officers to use agency 
equipment, including uniforms and firearms, or to tap into agency information during the course of 



 

 

 

moonlighting. This prohibition may help the agency build a strong case in court that moonlighting is a 
separate activity that the agency is not involved in and that the officer is acting independently. 

• Establishing liability by contract. Law enforcement agencies can also require moonlighting officers to only 
accept work from employers who are willing to state in a binding contract that they accept all liability that 
may arise from the moonlighting activity of the officer. However, agencies should understand that this 
requirement is not 100 percent effective. A court may still decide an officer has acted “under the color of 
law” if the actions are perceived to be within the scope of law enforcement. 

• Limits on hours worked. Even when an officer does not have a claim arise from off-duty work, moonlighting 
can lead to liability exposure for the agency. For example, a criminal injured during an apprehension may 
file a lawsuit that claims the on-duty officer made errors of judgment due to fatigue from working too many 
hours in a moonlighting job. Establishing limits on the number of total hours an officer may work and 
requiring a set number of rest hours between moonlighting and on-duty shifts, may help agencies create a 
more compelling defense against fatigue claims. 

Take an active role by educating yourself about the potential liabilities involved and working to carefully control 
your moonlighting programs. Doing so can help reduce your exposure to those gray scenarios and increase the 
likelihood of a black and white outcome. 

 


